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PLEASE TAKE NOTICE that on October31, 2005, the undersignedfiled an original
and nine copies of RESPONDENT COMMUNITY LANDFILL COMPANY INC.’S
RESPONSETO THE CITY OF MORRIS’ MOTION FOR SUMMARY JUDGMENT with Ms.
Dorothy Gunn,Clerk ofthe Illinois Pollution ControlBoard, 100 W. RandolphStreet,Suite 11-
500, Chicago,Illinois 60601,a copyofwhich is attachedandherebyserveduponyou.

OneoftheAttorneysfor Community~fill Co.

Mark A. LaRose
ClarissaC. Grayson
LAROSE & BOSCO,LTD.
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PEOPLEOF THE STATE OF ILLINOIS, ) RECEIVED
) CLERKS OFFICE

Complainant, ) OCT 312005

vs. ) PCBNo. 03-191 STATE OF ILLINOIS

) (Enforcement) Pollution ControlGoarci
COMMUNITY LANDFILL COMPANY, )
INC., an Illinois corporation,and )
theCITY OF MORRIS, an Illinois )
municipalcorporation, )

)
Respondents. )

RESPONDENTCOMMUNITY LANDFILL COMPANY INC.’S RESPONSETO
THE CITY OFMORRIS’ CROSS-MOTIONFORSUMMARY JUDGMENT

RespondentCommunityLandfill Company,Inc., (“CLC” or “Respondent”)by and

through its attorneysLaRose & Bosco, Ltd., herebyrespondsto the City of Morris’

Cross-Motionfor SummaryJudgment.In supportthereof,Respondentstatesasfollows:

INTRODUCTION

The City of Morris’ Cross-Motionfor SummaryJudgmentlackslegal foundation

andmustbedenied.By attemptingto downgradeits interestin theLandfill to a “fee title

holder,” the City of Morris sets forth a disingenuous,last-minute effort to distance

themselvesfrom this litigation. For thereasonsstatedin the argumentsection,this Board

shoulddenytheCity ofMorris’ Cross-Motionfor SummaryJudgment.

I. THE CITY OF MORRIS IS AN OPERATOR OF THE MORRIS
COMMUNITY LANDFILL

Courts shoulddisposeoflitigation throughsummaryjudgmentonly if themoving

party’s rights are free and clear from doubt.Kurczakv. Cornwell, 835 N.E.2d452, 460

(2nd Dist. 2005). If the non-movingparty candemonstratea genuineissueof material

fact, the court should not disposeof the litigation throughsuchdrasticmeasures.Id. A
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cursoryglanceat the City of Morris’ actionsat the landfill show that it was no merefee

title holderof the landfill as it would like to characterizeitself, but ratheris an operator

substantiallyinvolved in conductingthewastedisposaloperation.

The rules that govern the Illinois Pollution Control Board strictly define an

operatorasa “person who conductsa waste treatment,waste storageor wastedisposal

operation.” 35 Ill.Adm.Code 807.104. However, courts and the Board itself have

broadenedthe definition depending“on thespecific facts of thecaseasa whole.” People

v. Bishop,315 Ill.App.3d 976, 978 (5th Dist. 2000).

In Bishop,theDefendantDeanBishop challengedtheBoard’s finding that hewas

an operatorof a landfill despitethe fact that he neverappliednorsignedapermit stating

that he was the operator.Bishop at 977. Nonetheless,in finding that Bishop was an

operator,thecourt lookedto his substantialinvolvementin the landfill notingthatBishop

pledgeda certificateof depositasfinancialassurancefor the landfill. Id. at980.

Similar to the Defendantin Bishop, the City of Moths has pledgedfinancial

assurancefor theoperationof the landfill. (Exhibit 1, May 31, 2000 PerformanceBond).

The City of Morris’ substantialinvolvementin the permitting processand the financial

assurancenegotiationsdemonstratesthat it wasmorethanapassiveownerof the landfill.

In further support of the proposition that the City of Moths is not merely a passive

owner,the City hasbeenissuednumerouspermitsoverthecourseof thepastyears. (See

People’sExh.K, ¶6).

Additionally, the Board regulationsareclearthat “[tjhe owneror operatorshall

provide financial assuranceto the agency 35 Ill.Admin.Code 811.700(b).The

Board doesnot limit theresponsibilitysolely to eitherentity. The City of Morris jointly
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litigated issuesrelating to financial assuranceand for it now to say that it is not

responsiblebecauseit doesnot “conduct” wastedisposaloperationsis simply an attempt

to avoid theseresponsibilities.If it did not havethis responsibility,why did it post a

performancebondin theamountof $10,081,630.00?(SeeExh. 1).

The City of Moths has made a commitment to the Illinois Environmental

ProtectionAgency to treat leachate,condensateand groundwaterat the landfill. (See

Addendumto LeaseAgreement,attachedas Exhibit 2). Tn theAddendumto the Lease

AgreementdatedJuly 1, 1982, (the addendumbeingdatedJuly 20, 1999),thepartiesare

describedas“co-applicants”and“co-permitees”. (SeeExh. 2). On December13, 1999,

the City Council of the City of Moths authorizedMayorRobertFeeneyto purchasethe

performancebond “to secureits obligations” and to enter into the LeaseAddendum

authorizingit to acceptandtreat leachate,groundwaterandcondensate.(SeeResolution

No: R-99-6, attachedas Exhibit 3). As defined by the Pollution Control Board’s

administrativerules,theoperator, andnot theowner,“is responsibleoftheoperationof a

leachate managementsystem.” Ill.Admin.Code § 811.309(a). By agreeing to treat

leachateat the landfill, and by providing financial assurance,the City of Moths is an

operatorwho conductsa wastetreatmentoperation.For the City of Morris to now state

that it is amereownerofthe landfill propertyis to turn its backon its prior commitments.

While the City of Morris is theownerof the land,its actionsasan operatorofthe

landfill completelycontradictits argumentsasset forth in its Cross-Motionfor Summary

Judgment.At the very least,the City of Morris’ actionsdemonstratea genuineissueof

materialfactnecessaryto survivesummaryjudgment.
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WHEREFORE, for the reasonsstated herein, RespondentCommunity Landfill

Company, Inc. respectfully requeststhat the Board deny the City of Moths’ Cross-

Motion for SummaryJudgment.

Respectfullysubmitted,

Attorneyfor CommunityLandfill Company

Mark A. LaRose
ClarissaC. Grayson
LAROSE& BOSCO,LTD.
AttorneyNo. 37346
200North LaSalleStreet,
Suite2810
ChicagoIllinois 60610
(312)642-4414
fax (312)642-0434
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CERTIFICATE OF SERVICE

I, Clarissa C. Grayson,an attorney herebycertify that I serveda copy of the
foregoing RESPONDENT COMMUNITY LANDFILL COMPANY INC.’S
RESPONSETO THE CITY OF MORRIS’ CROSS-MOTION FOR SUMMARY
JUDGMENT by placingthe samein theUnited StatesMail, first-classpostageprepaid
this 3l’~dayof October2005, addressedasfollows:

Mr. ChristopherGrant
EnvironmentalBureau
AssistantAttorneyGeneral
188 WestRandolphStreet
20th Floor
Chicago,Illinois 60601

Mr. BradleyHalloran
HearingOfficer
Illinois Pollution ControlBoard
100 WestRandolph
Suite 11-500
Chicago,Illinois 60601

Mr. ScottBelt
ScottBelt andAssociates,PC
105 EastMain Street
Suite206
Moths,Illinois 60450

Mr. CharlesF. Helsten
Hinshaw& Culbertson,LLP
100ParkAvenue
P.O.Box 1389
Rockford, Illinois 61105-1389

Mark A. LaRose
ClarissaC. Grayson
LaRose& Bosco,Ltd.
AttorneyNo. 37346
200 N. LaSalleStreet
Suite2810
Chicago,Illinois 60610
(312)642-4414

Oneof theKttorneysfor Community‘I~andfillCo.
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- - Swan t;er
- - INSURANCECOMPANY

2636Elm Hilt Pi/cc Su/te 500
Nashville Tennessee37214

BOND RIDER

To be attachedto arid form a part of City ofMorris

BondNo 158465 Dated May 31st of 2000

- , asPrincipal,and

FRONTIERINSURANCECOMPANY, asSurety, in favor of Illinois EnvironmentalProtcctio4Agency

- . . , asObligee.

It is understoodand agreedthat the Bond is changedor revisedin the particularsasindicatedbelow:

The expirationdateof the bond is herebyamendedfrom: 5-31.01 - -

- to: 5-31.05 -

Said Bondshall be- subjectto all its terms,conditions,and li~nitations,exceptashereinexprçsslymodified.

This Bond Ridershallbecomeeffective: July 13, 2000

IN WITNESSWHEREOF,FRONTIERINSURANCE COI%WANY hascausedits corporatesealto be hereunto

affixedthis: July 13. 2000 . -

- - FRONTIERINSURANCE COMPANY

(ScaD. -/ ChrjAtine Cahill, Attorney-in-Fact
FRT-RDR (4/99) - -



Illinois

DuPage

)
)COUNTY OF

Onthis 31st dayof August _,19.2L,beforemecame
Mark M. Cap us who executedthepreceedinginnumenc,

to mepersonallyI~own,andbeingbymeduly sworn,saidthat he/sheis thetherin describedand

authorizedAflORNtY-N-PACr of -

COMPANY; that the sealted to saidinsutinentis the CorporncSealofsaidCompany.

IN TESTUvIONYV OP ba~p~e~nyanwhandandaffi~e4my Official Seal the

day andyearfirst abovewritten, ~ OFFICIAL SEAL
NANCy I IAN~

UOT4fly ~ tr ~i ~ -

SEAL Mt~~ OiLu~s ______Our? Ptblic



- ~fln~Nflt~1 TO TRE 1 FASy fl&flD flit Y_L1932

This Addcndurn to Lea.seAgreethectdaredJuly 1 1932 is maile on Iuly —, 1909 by and

betweenthe City of N-lijrris (bereinafterrefertcdcc as L&ssor~and Community LandtiIl Co.. an

finds co~oration (hereinuf~errcfe~dto iss~e~). -

1. ‘The partiesarc preseuttyco-perrrictecsof N-Curt-is Conurtunicvt.aru.U1[1 underPermit

No. 1996-21 —SP. datedOctober II, 1996. and various other suo&emenialpCr:ti:tS issued b’. the

EPA.

2. The parties are co-appucautsunder an application(~rsi~niticantrllodihuation at’

P~jtelA (eastside)andParcelB (wtst side).[EPA permit applicatonlog nos 1996-255aud 1

256. - This permit appliculion k pr:scntly under considerationby the EPA, and a d~eisionis

expectedto be renderedby the [EPA in calendarveer 1999. - -

3. Pursuantto the provisionsofpara;ra~h10 of the November~L, 19% amendment,

the laridH-Il n-tay remain openand operaring.suh~ect10 the tcrms andc;ot:dirions of anypermit or

~errnitsissuedby [he IEPA. undl rip later thnn July 2010. Shouldthe parcelsreac-h anal disposal

capacity pdor to July 2010, the l~dtiflshall closebut this leaseshall continueCarlessceto conduct

closureand post closurecare andremedialactivities as resuiredby applicableIPA permits.

4. That thu presentclosurcfpost-clasurecan plans submirtedto the IEPA [or both

parcelsruquirethe collectionand creztrnent’olluachatc,g~oundwater: arid gascondensatefrom the

landfill. ‘Ilic cldsurcipost-closurecare plans presentlyallow the Lesseeto hold ihe Icachate.

contaminatedgroundwaLer, and~ascondensatein an cq-uaUz~tcioct:ankon site, andto pump it to the

City olMoris POTW’ viathe Cit~’of Morth 2ewdrsv~ent,pursuintto [EPA PermitNo. [999-Efl-

3440.andspcciHcallysubjectto anylimitationsandprovisionsimposedby the City ciMurris. lit

considcnuionof the rents,royalties,disposalprivi1e~es,methane~nsproductionrentnls.the l.ezsor
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1

acrocs subject to ~ limitations andprovisionsissuedby the;Citv of Mon-is PQTW,that it will

accept and c-eat the groundwater arid condensate without eharsc, aud accept andcrc2t theIceehare

without charge for up to 3.500~allc~nsper U1 anda~aehargcof SI .60 perthousandgallonsfor an~

Icachare in excess o(3,500 gallons per day. - - - -

5. This Agreementdoes aotrclleveLesseeof the responsibi[it~ofccnipl’;icg with the

pcflvisious of LEPk Pet-mitNI,. I 999-EF-3~L40.or the provisionof any ott pet-nutrela1ut~ta die

aneralioci,closureorpo~z-c1osurecareof thelandñli.andspecificallyany limitations and provisions

imposedby theCity of Mm-mis POTW. -

6. This Agreementshall inureto the heneñi cFt,essee, its successors and a.csitrns, and

speciFicallyto the Stateofillinois EzivironmeutalProtecdotxA~eacv,or its desiunec,in theevetir

i~is requiredto performclosure/post-closureacti~ities. - -

7. All ul’ the closure and post-closurertspou~ibilit:esfor the sire is sct fort in a

ntusureipust-etosureplan approvedby the IPA, shall remain the responsibility of the lessee.

S. All ofthe tents and ennUitiun~ of the JuJy 1, 1982 l~isu, and any amendments arid/or

adde’ndurntherttoriot peciiieally modifiedby this Mdcndurnshall rcntaizi.in lktll force ‘and ottect.

- COMMUNrY I.ANtFrLL CC.. Lessee

By_______
- Its Presiden -

CITY OPMORRIS -

By
It~Mayor



AGREEMtNT‘FOR TREATMENT OF- -. - -

- LIQUID FROMMORRIS COMMUNITY LANDFILL -

This Agreementis madethis ____ day of July, 1999 by andbetweentheCity of Morris

(hereinaftertheCity) and CommunityLand~llCo., an Illinois corporation(hereinafterCLC).

‘1. Pursuantto theprovisionsof a July 1999Addendumto theLeasebetweentheCity

andCLC, regardingMorris CommunityLandfill, the City hasagreedto acceptandtreat leachate,

groundwaterand gas condensatefrom Morris CothmunityLandfill at the City’s publicly owned-

treatmentworks (POTW). -~ -

2. TheCity andCLC expresslyagreethat theCit~sability to acceptand treat leachate,

groundwaterandgascondensateat theCity’s POTWmaybe limited by capacityofthe POTW,or

restrictionsput on thePOTWby theIllinois EnvironmentalProtectionAgency (IEPA). TheCity

mayhaveto imposefuture lirnitation,s on its ability to acceptandtreatthe leachate,groundwaterand

gascondensate,fromMorris CommunityLandfill, basedon capacityconsiderationsor restrictions.

imposedby theIllinois EnvironmentalProtectionAgency. -

3. Notwithstandinganythingin theAddendumto theLeasedatedJuly_, 1999,CLC

agreesthat the City may place future limitations or conditions on its acceptanceof leachate,

groundwater,or gascondensateat the City’s POTWbasedon capacity~orisiderationsor restrictions

imposedby theIllinois EnvironmentalProtectionAgency. - -

- COMMUNITY LANDFILL CO.

- -. By:____
- Its Presiden

- CITY OF MORRIS -

- By:_______________
- Its Mayor -



RESOLUTION NO: R-99-6

Be it resolved by the City CounCil of the- City of Morris,
Illinois as follows: -

WHEREAS, an addendum to the lease dated July 1, 1982 and as
amended between the City of Morris and Community Landfill Company
concerning the Morris Community Landfill has been recommendedby the -‘

Finance Committee of the City of Morris; and

WHEREAS, the addendumis necessary to promdte public health and
safety; and - - -

WHEREAS, the Legislature of the State of Illinois has granted
municipalities the authority -to enter..into such- agreements and/or
addendums;and - -

WHEREAS, the addendumis necessaiy to protect the City of Morris
as to closure and post closure care of the Morris Community Landfill;
and - -

WHEREAS, the City of Morris is materially interested in the
transaction in which the City of’~Morris will apply to the Frontier
Insurance Company for,a performance bond to secure its obligations for
closure and post-closure Care of the Morris Community Lafidfill; and

WHEREAS, the Frontier Insurance Company has executed or is
willing to consider the execution of such bond, as surety, upon being
furnished with the written indemnity of the City of Morris; and

WHEREAS, the City of Morris hereby agrees to purchase a
performance bond in the amount of $10,081,630 from Frontier Insurance
Company or its agent in order to insure the performance of the City
of Morris’ treatment of leachate and groundwater in the City of Morris
publicly owned treatment facility for the post., clbsure care period of
the Morris Community Landfill; and -

WHEREAS, it is necessary to authorize the Mayor to do all things
and sign all documentsnecessarytO secure said performancebond; and

WHEREAS, Community Landfill Company has agreed to pay all bond
premiums of said bond. -



IT IS HEREBY resolved that the Mayor and the City Clerk are,
hereby authorized to executeany and all documentsnecessaryto secure
said aforementioned performance bond and to enter into the addendum
to the lease dated July 1, 1982 by and between the City of Morris and
community Landfill Company.

- Passedthis 13th day of December ‘ A.D. 1999. -

7 Ayes
0 Nayes
0 Pass

Approved: Attest:

NayflbertC~7 C~rk>Johnb~




